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LYNCH, Circuit Judge. This case raises an issue inportant

to the adm nistration of crimnal |aw. the accrual date for the
application of theoneyear limtations periodin?28 U. S.C. § 2255(4)
(1994 & Supp. Il 1996) to a federal prisoner who petitions toreduce
hi s f ederal sentence because t he underlyi ng state convictions (on which
the  ength of the federal sentence is predi cated) have since been
vacat ed.

Scott T. Brackett is afederal prisoner who pled guiltyin
July 1997 to conspiracy to di stri bute and possessionwithintent to
di stribute met hanphetanmi neinviolationof 21 U. S.C. § 846 (1994) and
21 U . S.C 8§8841(a)(1l) (1994 & Supp. 2000). H s federal sentence of 108
nont hs becane final on March 12, 1998. More than two years | ater, on
Decenmber 18, 2000, he filed a petitionunder 28 U.S.C. § 2255 to0 set
aside his sentence. His claimwas that his federal sentence, as a
career of fender under U.S.S. G 8§ 4B1. 1, was predicated on his having
been convicted at | east tw ce before of state crines; that those
convi cti ons had now been set asi de by the state court; and t hat he
shoul d now be resent enced. He says heis no |l onger a career of fender
and his sentencing range consequently is only 30 to 37 nonths.
Brackett argues t hat because he has al ready served this time he shoul d

now be rel eased.



The di strict court dism ssedthe petitionas untinely under
28 U.S. C. § 2255. The district court | ater denied reconsideration on
t he grounds t hat Brackett had not brought the petition w thin one year
of the date the sentence becane final as required by 28 U.S.C. §
2255(1) and t hat none of the other limtation provisions withinthat

statute applied. Gonzalez v. United States, 135 F. Supp. 2d 112, 123-

25 (D. Mass. 2001). The district court alsoissuedacertificate of
appeal ability on the questi on of whet her the accrual provision set
forth in 8 2255(4) was applicable here. 1d. at 125-26.

l.

A chronol ogy of the pertinent events is hel pful to understand
the issues presented. |In 1991, Brackett was convicted in state
di strict court of assault and battery wi t h a danger ous weapon, on hi s
adm ssionto sufficient facts, and was sentenced to 60 days. 1n 1993,
Brackett pledguilty to a state charge of assault and battery with a
danger ous weapon and recei ved a t wo year suspended sentence. Furt her,
in 1995 he alsopledguilty to assault with a dangerous weaponin state
court and was placed on probation.

On Sept enber 5, 1996, he was arrested on federal charges of
conspiracy to distribute and possessionwithintent todistribute
met hanphet am ne.

On Cct ober 9, 1997, Brackett noved in state court to vacate

t he 1991 and 1993 convi ctions. He argued that the 1991 and 1993 pl ea

- 3-



col I oqui es were i nsufficient and that he was i ntoxi cated at the tine of

t he pl ea proceedings. In October of 1997, a state district judge

deni ed his notionas tothe 1991 conviction. Inthe 1997 menorandum

and ruling fromthe state district court, the judge found that after
seven years there was no preserved record of the defendant’s plea
conduct ed before the court. The 1991 case fil e indicated that Brackett

was represent ed by counsel, and had executed t he standard wittenjury

wai ver. The review ng judge noted that the famliar events of federal

def endants returning to the state court to vacate state convictions

of ten repeat ed thensel ves i n our state courts systemas
def endant s and def ense attorneys seek all avenues of reli ef
fromfederal sentencing guidelines. The resources of state
courts, includingthose of Massachusetts, are call ed upon
time and againtoturnthe state crim nal justice system
upsi de down to find any possi ble reason to vacate state
convictions to afford federal defendants relief fromwhat
apparently i s becom ng a nor e and nor e unwor kabl e, mandat ory
federal sentencing system

Having reviewed the casefile in this matter at
I ength, and the materials submtted by the defendant in
support of his motion, | find nojustifiable grounds to
all owthe defendant’s notion. Further, it is to be noted
t hat justiceis not best served by t he adopti on of novel or
convoluted argunents designed to ultimately afford
defendants relief instate court froma nandatory federal
sentenci ng system That relief is best found wi thinthe
federal systemitself, beit withinthe federal courts or
wi thin the Congress.

Brackett’s other effort, to withdraw the adnm ssion to
sufficient facts in his 1993 case, was rej ected by the state court on
February 10, 1998. The reasons Brackett gave for undoi ng his 1993 pl ea

wer e t hat the pl ea col | oquy was i nconpl et e and t hat Brackett was under
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t he i nfl uence of al cohol at the ti me and was unawar e of t he possi bl e
repercussi ons that coul d occur at alater date. The court noted t hat
t he tape recordi ng of the pl ea coll oquy no | onger exi sted i nasnmuch as
t he def endant had del ayed nearly five years in presentingthe notion.
Al t hough Brackett had the right to appeal fromthe 1997 and 1998
deni al s of his notions to vacate the 1991 and 1993 convi cti ons under
Rul e 30(c) (8) of the Massachusetts Rul es of Crim nal Procedure, he did
not do so.

On February 19, 1998, Brackett was sent enced on t he f eder al
met hanphet am ne charges. As a result of having two prior state
convictions, he was in a crimnal history category of VI, had an
adj usted of fense | evel of 29, and was sentenced as a car eer of fender
under U.S.S.G 84Bl1.1. At thetine he was sentenced, the prior state
convi ctions stood. The state courts had rebuffed his efforts to vacate
t hose 1991 and 1993 convictions. |f the state convictions had then
been vacat ed, hi s sentence woul d have been i n t he 30-37 nont h range, as
opposed to the 108 nont hs he recei ved. Gonzal ez, 135 F. Supp. 2d at
117. On March 12, 1998, his federal sentence becanme fi nal because
t here had been no appeal . Consequently the Antiterrori smand Ef fecti ve
Deat h Penal ty Act ("AEDPA"), Pub. L. No. 104-132, 110 Stat. 1214 (Apr.
24, 1996), limt in 8 2255(1) of one year fromthe date of the final
j udgment of conviction expired before Brackett filed his § 2255

petition on Decenmber 18, 2000.



Only after his federal sentence was i nposed di d Brackett
start yet another attenpt to vacate his state convictions. On January
3, 2000, he filed a newset of notions to vacate the 1991 and 1993
convictions. Inidentical nmotions, Brackett asserted t hat he was
deni ed effecti ve assi stance of counsel in 1991 and 1993 because counsel
di d not object to his pleadingguilty even though counsel knewthat he
was i ntoxicated, and for other reasons.

H s year 2000 state notions for newtrials on his 1993 pl ea
and his 1991 plea were all owed by the state court when the state
prosecutor's office agreed to the notions. There was no judici al
finding that the pleas should be vacated due to constitutional
violations. Infact, the charges agai nst Brackett were pendinginthe
state court systemat the time this case was briefed to us.

1.

Under 28 U. S. C. § 2255, a prisoner in custody under sentence
of a federal court, claimngtheright to be rel eased onthe ground
t hat the sentence was i nposed in violation of the Constitutionor | aws
of the United States, may petitionthe court that i nposed the sentence

t o vacate, set aside or correct the sentence. The statute provides for

a one year period of limtations, which runs fromthe | atest of:
(1) t he dat e on whi ch t he j udgnent of convi cti on becones

final;
(2) t he dat e on whi ch t he i npedi nent t o maki ng a noti on

creat ed by governnental actionin violationof the
Constitution or laws of the United States is
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removed, i f the novant was prevented frommaki ng a
noti on by such governnental action;
(3) t he date on which theright assertedwas initially

recogni zed by the Suprene Court, if that right has
been newl y recogni zed by t he Suprene Court and rmade
retroactively applicable to cases on coll ateral
review, or
(4) t he date on which the facts supportingthe clai mor
cl ai ns present ed coul d have been di scover ed t hr ough
t he exercise of due diligence.
28 U. S. C. § 2255. The questiononthe certificate of appeal ability
concerns only the effect of subsection (4), andit istheonlyissue
whi ch we now consi der.
Brackett argues that "t he date on which the facts supporting
t he cl ai mor cl ai ns present ed coul d have been di scovered t hrough t he
exerci se of due diligence" nust nean t he date on whi ch the state court
vacat ed the prior crimnal conviction. The governnent cont ends t hat
the statutory | anguage refers to situati ons where the underlying facts
supporting the vacating of the state convicti on were not known to the
def endant and coul d not have been di scovered t hrough t he exerci se of

due dili gence; then the one year runs fromthe di scovery of such facts

(or when t hey coul d have been di scovered).! The gover nnent says t hat

L The governnent’s brief al so argues at great | ength that
the claim presented here is not cognizable under 28 U S.C. 8§
2255. W do not decide this issue. First, this issue was not
rai sed below. Indeed, the district court dismssed Brackett's
petition wthout providing the governnent an opportunity to
respond. The issue is outside of the scope of the certificate
of appeal ability, and cannot be reviewed by this Court. Bui v.
D Paol 0, 170 F.3d 232, 236-37 (1st Cr. 1999) (holding that in
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because Brackett knewof the facts he used to support his state court
noti ons wel | before the date of his federal sentencing, subsection (4)
does not apply and this case i s governed by subsection (1). The
gover nment argues that Brackett's claimis tinme barred because nore
t han one year has expired since "the date on which the judgnment of
conviction [ becane] final." 28 U . S.C. 8§ 2255(1). W revi ewde novo t he

i ssue of statutory interpretation. Trenkler v. United States, No. 00-

1657, 2001 W 1215366, at *2 (1st Cir. Oct. 16, 2001).

The probl embefore us i s best understood i n context. Through
several different nmechani sns t he federal sentenci ng gui delines i ncrease
t he duration of inprisonnent for afederal offender who has prior state
or federal convictions. One of those nmechani sns is the career offender
enhancenment found in U . S.S.G 8§ 4B1.1. Because the |l ength of the

federal sentences increases with prior state convictions, the

a habeas case only issues certified for appeal in the
certificate of appealability can be reviewed by the appellate
court). Second, in United States v. Tucker, 404 U S. 443
(1972), the Suprene Court allowed the use of 8 2255 to attack a
sentence and renmanded for reconsideration of the sentence when
the federal sentence took into account state convictions which
violated the 6th Amendnent right to counsel under G deon V.
Wai nwight, 372 U.S. 335 (1963). The governnment nade a simlar
argunent in United States v. Pettiford, 101 F.3d 199, 201 (1st
Cr. 1996), where it tried to "limt the availability of 8§
2255." W rejected this argunent at that tine and held that
"whet her on constitutional or grounds otherwi se subject to
collateral attack, we ~concur wth the district court's
recognition of federal habeas jurisdiction.™ Id.
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sentenci ng gui delines have |l ed to a cottage i ndustry of diligent
def ense counsel seeking to vacate old state convictionsinorder to

reduce the federal sentence. See United States v. Payne, 894 F. Supp.

534, 537 n.7 (D. Mass. 1995) (noting the "surprisinginfirmty" of
Massachusetts state court convictions "as they are i ncreasi ngly com ng
under intense scrutiny inthelast ditch attenpt to avoi d" enhanced
federal sentences). Inthis sense, as the Massachusetts state court
judge noted in his 1997 deni al of Brackett's notion to vacate, the
f eder al sentenci ng gui del i nes have i nposed an unwant ed burden on t he
state courts, which are nowfaced with a flood of petitions from
f ederal defendants and prisoners attenpting to vacate state court
convictions. These efforts often conme many years after the date of
t hose state convictions. Thisis particularly problenmatic because, as

t he Suprene Court noted i nLackawanna County District Attorney v. Coss,

532 U.S. 394, 121 S. Ct. 1567, 1574 (2001), "as tinme passes, and
certainly once a state sentence has been served to conpl etion, the
i kelihoodthat trial records wll beretained by thelocal courts and
wi || be accessiblefor reviewdi m ni shes substantially.” Attenptsto
vacat e or set aside state court convi ctions have posed a parti cul ar
probl emi n Massachusetts, because inthe state district courts, where
a great many crimnal offenses are tried, the records of the
pr oceedi ngs may be destroyed after two and one hal f years. Speci al

Rule of the District Courts 211(A)(4) (1997).
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The probl emof whet her t o adj ust federal sentences when a
federal defendant asserts that the state convictions were
constitutionally invalid presents a nunmber of i ssues. One was t he
i ssue of where a cl ai mthat the state convictionwas invalidshould

first be heard. InCustis v. United States, 511 U. S. 485, 493-97

(1994), the Suprene Court held that the federal prisoner could not
attack the validity of his prior convictionwhichraisedhis penalty
froma maxi numof 10 years to a mandatory m ni numof 15 years in prison
pursuant tothe Armed Career ri mnal Act, 18 U.S. C. § 924(e) ("ACCA"),
during the federal sentencing proceedi ngs, unl ess t he attack was based

on adeprivation of theright to counsel under G deon v. Wai nwi ght,

372 U.S. 335(1963). Custis was animated by two policy interests: ease
of adm nistrationand finality of judgnents. Custis, 511 U. S. at 496-
97. Custis notedthat it is easier toadmnister cases i n whichd deon
clai ms are nmade t han cases t hat cl ai mi nef f ecti ve assi stance of counsel
or failure to assure a voluntary guilty plea. [d. at 496. In
addition, finality is especiallyinportant where a def endant chal | enges
a previ ous convi ction because "t he defendant i s asking adistrict court
"todeprive [the] [state-court judgnment] of [its] normal force and
ef fect in aproceedingthat ha[s] an i ndependent purpose other thanto

overturnthe prior judgnen[t]."'" Id. at 497 (quotingParke v. Ral ey,

506 U. S. 20, 30 (1992) (alterationsinoriginal)). Naturally, the

Custis ruling applies whet her the sentence enhancenent was i nposed
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because of ACCA or because of the Sentencing Quidelines. United States

v. Arango- Montoya, 61 F. 3d 1331, 1336 (7th Gr. 1995); United States v.

Garcia, 42 F.3d 573, 581 (10th Cir. 1994).
After Custis, the "where" question became whether the
constitutional infirmty of the state conviction could be raised

initially infederal court by a § 2255 petition. InDaniels v. United

States, 532 U.S. 374, 121 S. Ct. 1578 (2001), the Suprenme Court
answer ed t hi s questi on negatively, with the exception of convictionsin
violation of the G deon right to counsel. The Court said that a
def endant may rai se the issue of thevalidity of astate convictionin
state court on direct appeal or in state post-conviction proceedi ngs,
or, if those routes had been exhausted, by petition for habeas under 28
U S.C. §2254. Daniels, 121 S. Ct. at 1582-83. But the Court woul d
not permt | eapfroggi ng of those state procedures to attack the state
convictioninitially by afederal § 2255 petition. The Court did | eave
open the possibility that a prisoner, whois prevented by no fault of
hi s own frombringi ng a state proceedi ngto vacate, and was now barred
by state | awfromdoing so, could bring a 8 2255 petition. [d. at
1584.

Thi s means that, absent a G deon chal | enge, the "where"
guestionis answered: theinitial attack onthevalidity of the state
convi ction shoul d be brought in state court. Only after the state

court proceedi ngs are exhausted, as a general rul e, can a pri soner cone
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to federal court to pursue a habeas claim Thisruleis generallytrue
bot h under § 2255, the federal post-convictionreviewfor thosein
f ederal custody, and, nore usual ly, under 28 U. S. C. § 2254, t he habeas

statute for thoseinstate custody. O Sullivan v. Boerckel, 526 U. S.

838, 842 (1999).

I n this case, Brackett has exhausted his state court renedi es
because he has managed to vacate two state convictions. He has
acconplished the first step necessary to have hi s sentence revi ewed by
a habeas court. However, he nust still contend with the tine
[imtationcontainedin 8 2255 -- that i s, the questi on of when such a
claimis nolonger tinmely. Initially, we |look at this question by
anal ogy to the parallel habeas statute.

AEDPA af f ected both federal post-conviction relief and
habeas. The Suprene Court commonly i nterprets 8§ 2255 and 8§ 2254 i n

I i ght of each other. See Lackawanna County, 121 S. Ct. at 1573 (2001)

(extendi ng Dani el s rul e under § 2255 to a § 2254 case). Just as §
2255, the statute that concerns us, hastinelimts, sotoo does §
2244, which applies to 8§ 2254 petitions.

Section 2244(d) (1) provides that "[a] 1-year period of
l[imtation shall apply for a wit of habeas corpus by a personin
cust ody pursuant to the judgnent of a State court.” It goes onto
state that the periodof limtationstartstorunfromthel atest of

four potential occurrences which are substantially simlar tothe ones
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outlinedin§2255. 28 U S.C. §2244(d)(1). Indeed, § 2244(d)(1)(D)
isstrikingly simlar tothe provisionthat concerns us, 8§ 2255(4).
The limtation under § 2244(d)(1)(D) states that thelimtation period
shall runfromthe | atest of "t he date on which the factual predicate
of the clai mor cl ains presented coul d have been di scovered t hrough t he
exercise of due diligence.” 28 U S.C. § 2244(d)(1).2 The only
di f ference between the two provisions is that 8§ 2255(4) uses t he phrase
"facts supporting the clainm while 8§ 2244(d) (1) (D) uses the phrase "t he
factual predicate of the claim™"

The jurisprudenceonthelimts inposed on § 2254 by § 2244
i s nore devel oped and sheds sone | i ght on our problem The Suprene
Court addressed the i ssue of statutory tolling of 8 2244(d)’' s one year

[imtation periodinArtuz v. Bennett, 531 U.S. 4 (2000), and hel d

t hat, under 8 2244(d)(2), an applicationto a state court for post-
convictionrelief tollsthelimtations periodin § 2244(d)(1), evenif
t he application contains procedural ly barred clains. Recently, in

Duncan v. Wal ker, 121 S. Ct. 2120 (2001), the Court once nore addressed

the i ssue of tolling of the oneyear limtationperiodin §2244(d).
Duncan held that, while the tinme during which a properly filed

application for state post-conviction or other collateral reviewis

2 I n addition, 8§ 2244(d)(2) includes atolling provision:
"[t]he time during whichaproperly filedapplicationfor State post-
conviction or other collateral review. . . is pending shall not be

counted toward any period of limtation under this subsection.” 28
U S.C. 8§ 2244(d)(2).
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pending is not countedtowardthe limtationperiodfor filinga § 2254
petitionfromAEDPA s effective date, thetolling provision does not
apply tothe tinme taken by a prior application for federal habeas
corpus. Duncan, 121 S. C. at 2129. The Court noted t hat t he one year
l[imtationperiodin 8 2244(d) (1) expressed Congress’s interest in
finality of state court judgnents because it "reduces the potential for
delay ontheroadtofinality.” l1d. at 2128. The Court al so observed
that whilethetollingprovisionin 8§ 2244(d)(2) potentially | engthens
theroadtofinality, it "limtsthe harmtotheinterest infinality
by accordingtolling effect only to'properly filedapplication[s] for

St at e post -convi ction or other collateral review Id. (alterationin
original).

Justices Souter and Stevens concurred inthe result i nDuncan
and not ed t hat they t hought there was nothing to bar a district court
fromretainingjurisdictionof a8 2254 petitionfroma state prisoner
while state renedi es were exhausted. 1d. at 2129 (Souter, J.,

concurring); id. at 2129-30 (Stevens, J., concurring). Thisistheir

vi ew, al t hough i n a pre- AEDPA deci si on, Rose v. Lundy, 455 U. S. 509

(1982), the Supreme Court directed district courtsto dismss, not
stay, petitions under 8 2254 while the state renedi es were bei ng
exhaust ed.

Justices Souter and Stevens al so di scussed the possibility

of equitabletollingintheir concurrences. Justice Stevens stated
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t hat because "federal habeas corpus has evol ved as t he product of both
judicial doctrine and statutory | aw, " AEDPA does not "preclude[] a
federal court fromdeenmingthelimtations periodtolled. . . as a
matter of equity."” 1d. at 2130. The possibility of equitably tolling
the statute of limtations containedin 8 2244(d) (1) has been di scussed

i n many cases. Indeed, this court i nNeverson v. Bissonnette, 261 F. 3d

120, 127 (1st G r. 2001), renmanded a 8§ 2254 petition for consi deration
of the possibility of equitabletolling, without expressing aviewas

t o whet her the doctri ne was avail able. | nDel aney v. Mat esanz, 264

F.3d 7, 14-15 (1st Cir. 2001), we considered that evenif equitable
tolling were avail abl e onthat § 2254 petition, the defendant there did

not qualify. See also Fahy v. Horn, 240 F.3d 239, 244 (3d Cir.)

(equitable tolling of 8§ 2244(d)'s limtationis only available in

extraordinary circunstances), cert. deni ed, No. 01-17, 2001 W. 82597

(U S Cct. 1, 2001); Felder v. Johnson, 204 F. 3d 168, 171-73 (5th Cir.)

(i gnorance of the | aw does not warrant equitable tolling), cert.

deni ed, 531 U. S. 1035 (2000); Smith v. MG nnis, 208 F. 3d 13, 17 (2d
Cir.) (per curiam (equitabletollingappliestothe one year statute
of limtations in § 2244(d) "only in . . . rare and exceptional

circunstance[s]" (internal quotation nmarks omtted)), cert. deni ed, 531

U.S. 840 (2000).
It isclear that the jurisprudence under § 2254, through §

2244, suggests a strong concernfor finality, possibly | eavenedin
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i nstances of clear injustice by narrow safety val ves of either
equitabletolling or astay of a premature federal petition. Siml ar
concerns nust animate the limtations period under 8§ 2255.
Toreturnto 8 2255, the net result of Custis andDani el s
was to | eave federal prisonersinapractical bind. They coul d not
bring a 8§ 2255 petition to federal court until they had gotten the
state convictions vacated and they had only one year in which to
acconplish that fromthe date of federal conviction-- adaunting task.
That was so unl ess there was an al ternate readi ng of the tinelines.
The "when" questi on t hen becones whet her t he | anguage of §
2255(4) nmeans that such a claimfor federal resentenci ng does not

accrue, Wns v. United States, 225 F.3d 186, 190 (2d Cir. 2000);

McG nnis, 208 F. 3d at 15, until the state convictions are vacat ed,
regardl ess of when the prisoner knewor shoul d have known of the facts
supporting the vacating of the state conviction.

We hol d t hat t he operative date under 8 2255(4) i s not the
date the state convi ction was vacated, but rather the date on whichthe
def endant | earned, or wi th due di |l i gence shoul d have | earned, the facts
supporting his claimto vacate the state conviction. Section 2255(4)
provi des that the period begins to run fromthe date "on which the
facts supporting the claimor clains presented could have been
di scovered through the exercise of due diligence.” 18 U. S.C. 8§

2255(4). Brackett's reading of that clause -- that the key dateis the
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dat e on whi ch t he state court vacates his conviction-- is supported by
some district court decisions.® Thedistrict court hererejectedthat
readi ng, findingthat such anoutcomeis "contrary totheintent of
Congress to inpose stringent limtations to habeas relief and provide
finality to federal sentences.” Gonzal ez, 135 F. Supp. 2d at 125. W
tooreject Brackett’s reading for threereasons: it is not the nost
nat ural readi ng of the statute, it isinconsistent withthe readings
givento parallel uses of sim |l ar | anguage by Congress, and such a
readi ng woul d contravene | egislative intent.

The nost natural readi ng of subsection (4), both al one and
inthe context of theentire 8§ 2255, isinconsistent with Brackett’s
argunent. It would make little sense for Congress to have used t he
phrase "facts supporting the claim[that] coul d have been di scovered
t hrough t he exerci se of due diligence" if "facts" included a state
court set aside of aprior conviction. Such court actions are obtai ned

at the behest of the petitioners and not "di scovered” by them It

3 In United States v. Cavallaro, No. CRIM 95-52-P-H
2000 W. 230225 (D. Me. Feb. 9, 2000), the court interpreted the
term"facts" in subsection (4) as the fact of the state court
deci sion vacating the prior convictions and hel d that such facts
were not “"discoverable" wuntil the date of that decision.
Simlarly, in United States v. Hoskie, 144 F. Supp. 2d 108, 111
(D. Conn. 2001), the court held that the one year statute of
limtations under 2255(4) "starts to run on the date the state
convi ctions are vacated, not an earlier date when the defendant
di scovered the facts formng the basis for the attack on the
state convictions."
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woul d be an odd usage to say that court actions "could have been
di scovered."” The | anguage rat her suggests that this provisionis
concerned with facts that were not known and coul d not have been
di scovered t hrough t he exerci se of due diligence as of the date of the
federal sentence. Althoughit is truethat Brackett di d not knowhow
t he state court woul d act on his notion and di d not knowwhen it woul d
act on his notion, we do not think that these are the type of facts to
whi ch Congress referred. The construction Brackett gives, although
arguabl e, i s not the nost pl ausi bl e reading on a purely linguistic
basi s.

Further, the construction of the renai ni ng cl auses of 8§ 2255
undercuts Brackett's argunent. In the law, "facts" are usually
di stingui shed fromcourt decisions. That distinctionis itself
contai ned within 8§ 2255. Indeed, 8§ 2255(3) referstothe date aright
assertedwas initially recogni zed by t he Suprene Court, and 8§ 2255(1)
refers to the date a judgnment becones final. The use of the term
"facts" insubsection (4) isincontrast to both the language about the
recognition of rights asserted recogni zed by a court in subsection (3)
and a court's judgnents in subsection (1).

We think that the reference i n subsection (4) was to basi c,
primary, or historical facts, as that is the sense in which Congress

has used sim | ar | anguage el sewhere. There are a great many ot her
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i nst ances where courts® and statutes refer to dates on which facts
supporting cl ai nms presented coul d have been di scovered t hrough t he
exerci se of due diligence.

Per haps t he nost i nportant exanples are in the parallel
habeas provisions. W start with 28 U.S.C. § 2244(d) (1), withits
paral | el |l anguage to § 2255. Under 8§ 2244(d)(1)(D), the one year
limtation period runs from "the date on which the factual
predicate of the claim or clainms presented could have been
di scovered through the exercise of due diligence." Thi s
provision's reference to "factual predi cates” has been

interpreted to nmean evidentiary facts or events and not court

rulings or | egal consequences of the facts. Owmnens v. Boyd, 235
F.3d 356, 359 (7th CGr. 2000) (stating that "the trigger in

2244(d) (1) (D) is (actual or inputed) discovery of the claims

4 For exanple, in tort |aw under the discovery rule, the
runni ng of the statute of limtations does not beginuntil the fact of
t he i njury becones known, or shoul d have becone known i n t he exerci se
of duediligence. See, e.qg., Collins v. Nuzzo, 244 F. 3d 246, 253 (1st
Gr. 2001) (stating that i n Massachusetts defamati on cases "the statute
only starts to run when t he har mbecones known, or inthe exercise of
reasonabl e di I i gence shoul d have becone known, to the injured party"”
(internal quotation marks omtted)); Saenger Org.. Inc. v. Nationw de
Ins. Licensing Assocs., Inc., 119 F. 3d 55, 65 (1st Cir. 1997) (" Under
t he Massachusetts discovery rule, the running of the statute of
limtations is delayed while 'the facts,' as distinguished fromthe
'l egal theory for the cause of action,' remain'inherently unknowabl e’
totheinjured party." (quotingCatrone v. Thor oughbr ed Raci ng Ass' ns
of N. Am, Inc., 929 F.2d 881, 885 (1st Cir. 1991)) (enphasis and
internal quotation marks omtted)).
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‘factual predicate', not recognition of the facts' |[egal
significance"); Ybanez v. Johnson, 204 F.3d 645, 646 (5th Gr.)
(per curiam (rejecting the argunent that a state court deci sion
can be the factual predicate under 8§ 2244(d)(1)(D)), cert.
denied, 531 U.S. 881 (2000). Simlarly, 28 U S.C. § 2254(d)(2)
refers to state court decisions which refer to an "unreasonabl e
determ nation of the facts.”" W recently held that for this
pur pose "facts" are defined as "basic, primary, or historical

facts." Sanna v. D Paolo, No. 01-1008, 2001 W. 1013148, at *3

(1st Gr. 2001). Because 8 2254 (habeas corpus from state
convictions) and 8 2255 (post-conviction relief from federal
convi ctions) are anal ogous to one another, the way the state
habeas provisions are interpreted should be used to interpret §
2255( 4) .

Using this nodel, Brackett was aware of the "facts"
supporting his claimthat his state court convictionwas invalid --
t hat he was i ntoxi cated during the pl ea col |l oquy and t hat t he col | oquy

was i nconplete -- long before the date of his federal sentencing.

Qur final reasonis that Brackett's readi ng of § 2255 woul d

create a | oophole which is contrary to the | egislative intent of

insuring a greater degree of finality. Duncan and other cases
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establ i sh t hat one of the signal purposes ani mati ng AEDPAi s the desire
of Congressto achievefinalityincrimnal cases, both federal and

state. Duncan, 121 S. Ct. at 2127-28; Wllians v. Tavl or, 529 U. S.

420, 436 (2000); Cal deron v. Thonpson, 523 U. S. 538, 554-58 (1998); see

al so Trenkl er, 2001 W. 1215366 at *4 (noting i nportance of not creating

an "end-run" around AEDPA' s statute of |imtati ons because of concern

for delay); United States v. Barrett, 178 F. 3d 34, 38 (1st Cir. 1999)

(" gat ekeepi ng nechanisns . . . augnent society’'sinterestsinfinality
of crimnal convictions"). Toreadthe statute as Brackett does woul d
be to create strong counter-incentives working against finality in both
the state and federal crimnal justice systens. On Brackett's reading,
federal prisoners woul d be givenincentives to delay or repeat their
chal l enges totheir state court convictions, and particularly to wait
until the state had destroyed the trial or plearecords, thus makingit
easi er insoneinstances to obtain an order vacating the conviction.
Assum ng the state court vacates the conviction, the del ay woul d al so
di m ni sh the chances of retrial, as w tnesses' nenories fade or
Wi t nesses becone unavail able. Newtrials m ght never be held, for
reasons unrelatedtothe nerits of the case. Rather than affording

respect and finality to state proceedi ngs, such a reading of the
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statute woul d | ead to new burdens on the states t hrough i ncreased
filings of notions to vacate, and woul d upset finality.?®

We acknow edge t hat t here may be situations i n which our
readi ng of this one year period of limtation in 8 2255(4) woul d

arguably work an injustice. As the Suprene Court noted i nLackawanna

County, 121 S. Ct. at 1575, there may be cases of federal prisoners
who, at the tine of federal sentencing, were actual ly i nnocent of the
state crime for which they had been convicted. It nay be that such
pri soners do not becone aware of facts and coul d not reasonably in the
exerci se of due diligence have becone aware of facts to provetheir
i nnocence until later. And it may be that once they di scover such
facts they nove pronptly in state court to vacate the conviction but

t hey are unabl e to obtain a state deci sion vacating the conviction

5 In the pre-AEDPA era, this Court in Pettiford held that
a prisoner may use 8 2255 to challenge a federal sentence that
had been enhanced by Massachusetts state convictions that were
vacated after federal sentencing. This conclusion was reached
al t hough the vacating of the state court decisions there appear
to have been based on the absence of records that had been
destroyed, and on what was thought to be the Commonwealth’s
burden to prove that the procedures were regular. Pettiford,
101 F.3d at 202. Pettiford did not, of course, construe the
limtation period | anguage in AEDPA, but it did anticipate that
AEDPA' s limtations period would resol ve the probl emposed. 101
F.3d at 202 n.2. The Court noted that the one year limtation
period would elimnate the possibility of prisoners
"sandbaggi ng" the governnment by having their state convictions
vacated |l ong after federal sentencing has taken pl ace.
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until nore than one year after they | earn of the facts, and so cannot
bring a petition within the time limt in 8§ 2255(4).°

In situations of potential injustice, there nay be
mechani sns, both before and after the federal sentencing, which act as
saf ety val ves. For exanpl e, when t here ar e pendi ng st at e proceedi ngs
to vacate state convictions instituted before the federal sentenceis
i nposed, it would be withinthe power of the federal sentencing judge
to continue the sentenci ng hearing for areasonabl e periodto permt
t he concl usi on of the state court proceedi ngs. See Fed. R Crim P.
32(a) ("Thetinme limts prescribed [for sentenci ng] nmay be either

shortened or | engthened for good cause."); see also United States v.

Qtens, 74 F.3d 357, 359 (1st Cir. 1996) (the district court judge has
wi de discretion in granting a sentencing continuance).
Alternatively, petitioners could argue for a rule of
equi table tolling under 8 2255. The First Circuit has yet to adopt
such arule, Trenkler, 2001 W 1215366 at *6, but equitabletolling
under 8§ 2255 has been adopted by several circuits in cases where
claimants file |l ate petitions because of extraordi nary circunst ances.

See Dunlap v. United States, 250 F. 3d 1001, 1008-09 (6th Cir. 2001)

I n anot her context we have acknow edged the possible
unfairness that could result if the gatekeeping requirenents
of 8§ 2255 barred relief when a new | egal argunent does not
becone available until after a first petition has been filed
and denied. Sustache-Rivera v. United States, 221 F. 3d 8, 12-
18 (1st Gr. 2000), cert. denied, 121 S. C. 1364 (2001).
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(adopting standard to apply in 8 2255 equitabl e tolling cases); United

States v. Marcello, 212 F.3d 1005, 1010 (7th Cir.) (hol ding that "§

2255 s period of limtationis not jurisdictional but isinstead a
procedural statute of |imtations subject toequitabletolling."),

cert. denied, 531 U. S. 878 (2000); Sandvik v. United States, 177 F. 3d

1269, 1271 (11th Gr. 1999) ("[T]hereis every indicationthat § 2255's
deadline is a garden-variety statute of limtations, and not a
jurisdictional bar that would escape equitable tolling.").
However, we do not reach the i ssue of whether this Circuit
shoul d adopt the doctrine of equitabletolling because t he def endant
here di d not present an argunent of equitable tolling and soit is
wai ved. Even were equitabletollingnot waived, this defendant i s no
candi date for equitabletolling. If hewas intoxicated at the tine of
t he 1991 and 1993 convi ctions or recei ved an i nadequat e col | oquy, he
knewit then. Moreover, incontrast to a nore synpathetic candi date
for equitabletolling whoacts with "reasonabl e diligence throughout
t he period he seekstotoll,"” Brackett sat on his hands for a great
many years. MG nnis, 208 F.3d at 17-18 (outlining the Second
Circuit'srequirenents for equitabletolling of thelimtations period

in 8 2255); see al so Del aney, 264 F.3d at 14 (the diligence of the

party pursuing judicial remedi es may be a factor in deci di ng whet her

equitable tolling applies). Further, the only state decisions
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reviewing thenerits of his attenpts to vacate his convictions resulted
in denials of his claim

That Brackett even has an argunent here is a situation that
was brought about by the defendant and the prosecutor agreeing to
vacate the prior state conviction, years after the records of his
conviction were destroyed. W do not knowwhy t he prosecuti on agreed
-- perhaps it was i nertia. But nothing about his case suggests t hat

the equities areinBrackett’s favor. Cf. Jam son v. United States,

244 F. 3d 44, 48 (1st Cir. 2001) (under circunstances where def endant
never disputed that he commtted the crine and his case was only
di sm ssed because he fled the jurisdiction "counting the [state]
conviction is not even renotely an injustice").

Affirned.
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